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Presentation Overview

Training Focus: Practical rules of thumb to enhance your effectiveness and success as municipal
officials and reduce liability exposure for the Town, the governing body, and you, individually.

Your role as a public official and member of the governing body.

Liability risks and preserving immunity protections at the governing body level.

The Town’s organizational structure and your “job description.”

I A

Meeting best practices.

*This presentation is a training resource only and is not intended to address or provide legal
advice on any specific, pending issues—those are for your attorney!
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The Transition from Citizen to Public Official

* Being a public official means your role has changed:
» Citizen - government official (24/7!)
* Qutsider = insider

* Critic/proponent = representative and
fiduciary of the Town as an entity and of the
Town Board as an institution.

* |nthe eyes of the community, you are always a
public official—your conduct will be evaluated
through that lens regardless of your location or the
time of day!
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Unique Risks

* Governing bodies face unique risks in
collective decision-making, which involves
public process and often implicates laws and
constitutional protections.

e Risks are enhanced by the high visibility of
governing body actions.

 Goalisn’t to avoid tough decisions—it’s to
make them in a way that protects the
municipal organization, the governing body,
and you, individually.
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Immunity Protections

 The good news: You have immunity against personal liability for many of your “official
acts.”

* CGIA immunity: protection against state tort claims (so long as acts are within
“scope of employment” and not “willful & wanton”).

* Federal qualified immunity: protection against federal constitutional claims
(“clearly-established law/reasonable person” standard).

* Legislative immunity: protection for legislative acts (does not extend to
administrative acts).

* Quasi-judicial immunity: protection for adjudicatory functions (e.g., licensing
and land-use hearings).

The bad news: Your immunity is not absolute!
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CGIA Immunity — State Liability

 The Colorado Governmental Immunity Act (CGIA) states public entities and public
employees—including elected and appointed officials—are immune from state tort
claims/liabilities EXCEPT in areas where immunity is expressly waived.

* Most waivers relate to hazards arising from service operations and dangerous
physical conditions; e.g., operation of motor vehicle, dangerous condition of a street
or public building; dangerous condition of a public facility in a park or recreation
area; or operation, maintenance or dangerous condition of public water, sanitation
or swimming facility.

* |t also states the public entity has the obligation to defend/indemnity its
official/employee against claims arising under the CGIA for acts/omissions that are
within the “course and scope” of duties, and not “willful and wanton.”
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CGIA Immunity — State Liability

 Thus, under the CGIA you have protection from personal liability for state tort claims if

you are “within the scope of employment (SOE)” and not acting “willfully and
wantonly.”

 However, conduct that is “outside the scope” or “willful and wanton” can result in a loss
of CGIA immunity and create liability, including personal liability.

e “Outside the scope” means everyone needs to know and respect their “job
description.”

* “Willful and wanton conduct”: Conduct that is purposefully undertaken and
calculated to cause harm, in conscious disregard of the consequences or rights or
safety of others.
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Qualified Immunity — Federal Liability

* Under federal law, the primary path to civil rights liability against a public official/public
employee is 42 U.S.C. Section 1983; it states:

 “Every person who, under color of any statute, ordinance, regulation, custom, or usage, of
any State or Territory... subjects, or causes to be subjected, any citizen of the United States...
to the deprivation of any rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in an action at law, suit in equity, or other proper

proceeding for redress...”.

* Liability attaches if there is (1) action under color of law that (2) violates a constitutional
or other federally protected right.

* Actions of public officials and employees in the course of performance of their official
duties and responsibilities will be considered “under color of law.”
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Federal Civil Rights Liability

* Public officials/employees have qualified immunity against federal liability.
* Qualified immunity is not a statute or law; it’s a judicial doctrine.

* The doctrine essentially provides that a public official/employee is protected from
individual liability if the official/employee has a reasonable, good faith belief in the act
that deprived the claimant of a federal right. Essentially, it’s a “good faith” defense.

e Stated more legalistically, qualified immunity protects public officials and public
employees from liability for civil damages “insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a reasonable person would
have known.”
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Insurance Aspects

Public entity/public official insurance coverages include coverage for defense and
indemnification against CGIA claims and alleged wrongful acts.

However, they follow “course and scope” and “willful and wanton” concepts. That is, they
extend coverage to elected officials “in their capacity as such” (or similar) for liabilities arising
from acts/omissions in the “course and scope” of performance of duties.

But actions outside the SOE or that are willful/wanton can result in potential loss of
insurance coverage, as policies have provisions excluding coverage where civil liability to a
third-party is imposed for willful and wanton conduct, fraud, ill-gotten gain, or criminal or
malicious acts. They also exclude coverage for punitive damages.

Bottom line: You can be “on your own” for liabilities from conduct that is outside your SOE,
willful and wanton, or similar.
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Elected Official & Governing Body Liability Risks

*Where do liability risks lie for elected officials and elected governing bodies?

* Civil rights claims (e.g., First Amendment, Due Process, Equal Protection)

e Employment practices — e.g. harassment, discrimination, retaliation

e Alleged “willful & wanton” conduct (state law intentional torts)

* Breach of ethics and/or fiduciary duty

* Open meetings/open records laws

 C.R.C.P.106(a)(4) challenges to a “quasi-judicial” action of the Board

* Declaratory or injunctive relief claims arising from Board action; e.g., challenging an
ordinance or some other action

e Contract and quasi-contract claims

* Takings and regulatory takings claims
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Elected Official Liability Risks

 What are some real-world situations where an elected/appointed official can expose
themselves to potential individual, uncovered liability:

e Official violates code of ethics, exposing themselves to sanctions

e Official engages in criminal conduct relating to public office for which the official is
convicted

e Conduct outside the SOE—exercising authority you don’t have, risks arising from the
official’s own affairs unconnected to public service

* Willful and wanton conduct—e.g. intentionally defaming someone, intentionally
publishing false or private facts, tortious interference, civil conspiracy, etc.

* Sexual harassment/sexual abuse—may be defense but individual bad actor may not be
covered for individual liability

» Official with malicious intent retaliates against someone for protected activity, giving

rise to a retaliation claim

'!CIRSAi



Preserving Immunity

* Governing bodies and their individual members are far more likely
to preserve immunity protections when they:

* Act collectively (i.e., vote in public meeting)

Stay in proper roles (e.g., avoid improper involvement in
administrative functions/personnel matters)

e Use formal process and follow procedures (i.e., applicable
state/local laws and policies)
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Act Collectively

* Recognize that elected officials act as a BODY, and exercise responsibilities
mainly by VOTING in a PUBLIC MEETING.

 Each member holds only a fraction of the body’s power, but that power can’t
be exercised individually—it can only be exercised by the Board as a whole.

* |If you are thinking of acting individually, ask whether you have authority to
act—you likely don’t—and if you don’t, don’t do it!

I”

e What are some of the “individual” roles of an elected official?

* Contributor; ambassador; liaison; advocate; with others, a set of “eyes and
ears” for community “needs and wants”; committee member. Other?

' CIRSAi



Stay in Your Role

Avoiding “outside the scope” conduct requires you to understand and operate
within the Town’s chosen organizational structure and your “job description”.

Look at your structural documents:

* Applicable state statutes that govern your powers and duties and the
areas within your authority.

* “Powers and duties” provisions of Town ordinances.

® Structural documents for others in the organization (e.g., organizational
charts, job descriptions, personnel policies, purchasing policies, etc.).

If you can’t trace your action to a source of authorization, you may be outside
your SOE!
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The Town’s Structure

Lake City operates as a Statutory Town and operates under Board-Manager
structure (this is the most common form of municipal structure).

Under this structure, there is an allocation of powers between Governance and
Administration.

The Board’s role is Governance, which consists of policy-setting (legislating), big-
picture organizational oversight, supervision and direction to its “direct reports” and
delegation of administrative functions to staff.

The Manager’s and staff’s role is Administration, which consists of putting Board-
adopted policies into action, handling “day-to-day” operations, and making decisions
within adopted policies and delegated authority.

Venture into Administration, you’re venturing into “outside the SOE” territory!
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Governance vs. Administration — Examples

Governance (Board Roles) Administration (Manager & Staff)

Legislating - general ordinance adoption Code enforcement

Annual budget approval Budget administration (e.g., payroll)
Procurement decisions reserved to Board Procurement within delegated/budgeted limits
Decisions involving corporate assets Upkeep of public works, Town property
Organizational policy adoption; delegations of Decisions in accordance with adopted
authority (e.g., personnel policies) organizational policies & delegated authority
Leadership & resourcing for challenges (e.g., Execution of plans and resource deployment

natural disasters)
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Governance vs. Administration — Examples

Governance (Board Roles)

Licensing and permit decisions reserved to Board

Fiscal oversight
Decisions involving corporate assets

Intergovernmental relations policy
Rate and policy-setting for Town utilities

Direct-Protect-Enable

Administration (Manager & Staff)

Licensing & permitting functions assigned to staff

Fiscal reporting/recordkeeping

Upkeep of public works, Town property

Service coordination with other entities
Utilities operation/maintenance/administration

Lead-Manager-Accomplish

D
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Following Established Processes & Procedures

Clear, written policies promote consistent, defensible Vague or unwritten policy invites off-the-cuff decision-
decision-making and reduce reliance on ad hoc making and discretionary action that is harder to defend.
discretion, which is harder to defend.

Consistent enforcement of adopted policy supports Inconsistent enforcement of adopted policy and making
fairness, credibility, and defensibility. one-off exceptions raises fairness/credibility concerns

and increase risk.

Policy creation within properly noticed public meetings Policy creation outside public meetings and through
ensures transparency, legal compliance, and clear informal direction creates mistrust, confusion, and risk.
governing body action.

Individual actions and statements that align with and Individual actions/statements that undermine official
reinforce official decisions help maintain organizational action (before or after the vote) hamper organizational
integrity and reduce risk (both before and after the goals and promote mistrust and confusion.

vote).
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Best Practices for Your Meetings

Plan and lay the groundwork for orderly and productive public meetings.

Give the agenda and packet the time and attention they deserve.

* Review your packet and come prepared to focus on the agenda items at hand?
* Do members follow and stay on the agenda during the meeting?

* Effective agenda-setting and effective use of the agenda ensures OML compliance and
builds community trust.

Maintain a degree of formality—use titles, insist speakers be recognized, use lectern, etc.

Commit to a “no surprises” approach—meetings should not have “gotcha” moments.
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Best Practices for Your Meetings

Have working familiarity with your rules of order. Use your
rules of order effectively to facilitate, rather than debilitate,

getting work done.
A few suggestions arounds using rules of order:

* Presiding officers: Become well-versed in the key rules.

Champion order, equity and civility in conduct of meetings.

Use your discretion and gavel sparingly but effectively.
* Members: Be respectful of presiding officer role.
e All: Commit to consistency when Rules issues arise.

Have your Rules “cheat sheet” at the ready:

The ONLY CURRENT AUTHORIZED EDITION of the
CLASSIC WORK on PARLIAMENTARY PROCEDURE

ROBERT’S
RULES
OF ORDER

NEWLY REVISED

12TH EDITION

Henry M. Robert III,
Daniel H. Honemann, Thomas J. Balch,
Daniel E. Seabold, and Shmuel Gerber
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Robert’s Rules are complex — 764 pages
and more that 80 motions!

Thus, if using Robert’s, keep it simple and
recognize much of Robert’s is crafted for

large legislative bodies and not suited for
typical municipality. (e.g., is there a 101st
session of the town board?!)

Be cautious—Robert’s on some points will
conflict with/not address applicable law.

But if using, use a good “cheat sheet” that
is vetted by your attorney and staff.

It’s a Board choice, but we suggest
considering simpler options.

Rules of Order

Can

. Need a Can this be | Can this be
Action What to say i:m:er he’ second? debated? amended? Votes needed
Imngﬁj:ce main “| move to..." No Yes Yes Yes Maijority
. “l move to amend L

Amend a motion the mofion by..” Mo Yes Yes Yes Maijority

Move item to “I move that we

commitiee refer the matter fo No Yes Yes No Maijority
committee.”

Postpone item H_I.:-';‘;E“:: mﬁne No Yes Yes No Maijority

End debate : move it e 5 No Yes Yes No Majority
previous question.

Obiject to procedure | “Paint of order.” Yes MNo No No Chair's decision

Recess the meeting r;‘;?:i::? e No Yes No No Maijority

Adjoumn the meeting H_llemrz:t:tﬁgnfloum No Yes No No Maijority

Request information | . P;::lni O{. " No Yes MNo No Mo vote
information.

Clve_r'r e I_he ! mave 1? DVI_E.‘TTULE Yes Yes Yes No Maijority

chair’s ruling the chair’s ruling.
"l move fo extend

E:znd the allotted the time by No Yes No Yes 2/3

minutes.”

Enforce the rules or

point out incorrect | “Point of order.” Yes Mo No MNo Mo vote

procedure

Table a motion "l move fo table...” No Yes No No Majority

'!CIRSAi



Quiz Time! A Few Rules of Order Scenarios

We’ve had a long discussion and one of our member’s wants to move things along and
thus exclaims to the Board “I call the question!” What is the meaning/effect of this
maneuver?

The governing body must make what will be a HUGELY unpopular decision (no matter
what it decides) and to everyone’s surprise three members “abstain” when the roll is
called, leaving a 2-2 deadlock and the issue in the Mayor’s lap. What next?

We had a good discussion on a tough contract issue and voted not to approve a
requested change order. We are now a few agenda items further along in the meeting
and, unfortunately, a citizen just reminded us our motion on the change order is
“defective” become it didn’t get a second. What next?
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Concluding Thoughts

 Key “takeaways” for managing and mitigating risks at the governing body level.

 Remember and embrace the policy/administrative distinction

e Take the time you need & get the information you need to make sound decisions
 Have focused and on-point discussions—they lead to defensible decisions

* |Individually and collectively, stay within your authority and “SOE”

 Know the rules, play by the rules, and apply them evenhandedly

e Embrace and provide good process—process is itself a government service

* Follow transparency rules

* Recognize the authority of the Board is exercised collectively

 Commit to civility and mutuality of respect

 Work individually and collaboratively to fulfill your fiduciary responsibilities
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Resources

CIRSA Elected Officials Handbook:
https://www.cirsa.org/wp-
content/uploads/2019/06/EthicsLiabilityBestPractices

ETHICS, LIABILITY HandbookForElectedOfficials.pdf
& BEST PRACTICES

FOR ELECTED : .
OFFICIALS CIRSA elected and appointed officials’ resources:

https://www.cirsa.org/safety-training/elected-

officials/.

CIRSA news & events page:
https://www.cirsa.org/news-and-events/news/

CIRSA Training & Events Calendar:
N https://www.cirsa.org/news-and-events/events-
A‘\ DBOO < calendar/

SECOND EDITION 2019

oM
(CIRSA) SAFERTOGETHER

coonos CIRSASafety YouTube Channel:
https://www.youtube.com/@CIRSASafety/videos

LEAGUE
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https://www.cirsa.org/news-and-events/events-calendar/
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https://www.youtube.com/@CIRSASafety/videos

About CIRSA

Public entity self-insurance pool for property, liability, and workers’ compensation coverages.
Formed by in 1982 by 18 municipalities pursuant to CML study committee recommendations.
Not an insurance company, but an entity created by intergovernmental agreement of our
members.

Total membership today stands at 296 member municipalities and affiliated legal entities
Member-owned, member-governed organization.

No profit motive — sole motive is to serve our members effectively and responsibly.

CIRSA Board made up entirely of municipal officials.

Seek to be continually responsive to the liability-related needs of our membership — coverages
and associated risk management services, sample publications, training, and consultation
services, as well as specialty services such as home rule charter review.

We have the largest concentration of liability-related experience and knowledge directly
applicable to Colorado municipalities.
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Speaker Bio

e Sam Light is Deputy Executive Director / General Counsel for the Colorado
Intergovernmental Risk Sharing Agency (CIRSA). Previously, Mr. Light was a partner
with the Denver law firm of Light | Kelly, P.C., specializing in municipal and other
public entity law, insurance law and defense of public entities and elected officials.

Sam is a frequent speaker on public entity risk issues and municipal law and has
practiced in Colorado since 1993.
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